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Executive summary

San Francisco has spent the last year reviewing California’s largely unexamined record on
wrongful convictions and discovered that the nation's largest criminal justice system has
sent more innocent people to prison for longer terms than any other state and repeatedly
passes up opportunities to undo the error. As a result, no fewer than 150 and as many as
1,500 people are now in California prisons for life for crimes they did not commit, and the
system is set up to repeat its errors.

The Facts We've Uncovered:

Other

Over the last 15 years, with surprisingly little fanfare, at least 200 California
inmates have been freed after courts found they were unjustly convicted—
nearly twice the number of known exonerations as in the next two states (lllinois and
Texas) combined.

Whereas in other states, revelations about innocent people on death row have
caused the greatest scandal, California's wrongful conviction problem is
primarily a matter of life, not death. Just a handful of recent California exonerees
were death row inmates, versus dozens of men and women sentenced to life or very
long terms.

California has been sentencing people to life at an astonishing rate. More than
30,000 inmates are serving life terms, twice as many as in the entire
European Union, which has a population 12 times larger. Some 17 percent of
California inmates are lifers, compared with 9 percent of prisoners in the U.S. as a
whole.

California's legal system has many more protections in place to prevent an
innocent person from being executed than to prevent an innocent person
from serving out a life term and dying in prison.

Some 63% of wrongful convictions in San Francisco's research sample of 30
cases involved serious police error or misconduct. Some 47% of wrongful
convictions in our sample involved serious prosecutorial error or misconduct. More
than 90 percent were upheld on direct appeal.

California voters are ready to act. In a survey of 676 voters conducted especially
for San Francisco, pollster David Binder Research found that 69% believe lifers
should have the same rights to free attorneys and multiple appeals as people
facing execution; 61% support adding safeguards to prevent wrongful life
sentences; and 78% favor firing police or prosecutors who break the rules to
get a conviction. (Currently action is rarely if ever taken.)

Newsworthy Findings:

DNA testing is not the panacea many Californians believe it to be. While a
DNA database of the kind envisioned by Proposition 69 on the November 2 ballot
undoubtedly will prevent some innocent people from being convicted, only about 10
percent of criminal cases have any biological evidence—blood, semen, etc.—to test.

"Three strikes," which voters will consider amending via Proposition 66 on the
November 2 ballot, has not only added some 7,500 lifers to California's prisons. It
has pressured innocent people to accept deals and plead guilty to crimes
they didn't do rather than to risk the automatic life sentence of a third strike.
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Innocence Lost

What happens when the toughest criminal justice system in the world keeps
locking up the wrong people - for life

By Nina Martin

The strangest thing happened to John Stoll this past spring. After 20 years in jail for
an infamous crime he did not commit, a judge said it had all been a mistake, and
he was set free. "You win some, you lose some,” the prosecutor shrugged, refusing
to offer any admission of error or hint of an apology for all that her office had put
Stoll through. None of his family was in the courtroom; they were all dead or far
away and not terribly interested in what happened to him anymore. He was
released from custody on his 61st birthday; after treating him to filet mignon and
chocolate cake, his lawyers took him to buy socks and underwear, and then they
took him to live with them in San Jose, because he had nowhere else to go and
barely a penny to his name.

John Stoll met only one other man in prison he is certain is innocent, though he is
sure the California penal system is full of them—he just never asked. For one thing,
the places where he was incarcerated—San Quentin, Avenal, Tehachapi, Mule
Creek—were teeming with meth freaks, white supremacists, desperadoes, guys he
had nothing in common with and did not especially want to get to know. Nor did he
want to talk about his own ordeal; it would be asking for a knife in his back. Back in
1984, when he was a carpenter and foreman at a gas plant in Bakersfield, he had
been accused of leading a child-sex-abuse ring whose supposed victims included his
own five-year-old son. It was a weird, weird time in Kern County, with dozens of
men and women accused of ritual sexual abuse by the same whacked-out group of
cops, social workers, and prosecutors, but judges and jurors bought into the
hysteria, and Stoll was lucky that his sentence for 17 counts of child molestation
was only 40 years. (Some people got 400 years.) Over the next decade, most of
those convictions were overturned after the child witnesses recanted or courts
found that their testimony had been coerced; in one of the stranger twists, the man
who had prosecuted Stoll was stabbed to death by a police investigator who
suspected he was having an affair with the cop's son. Two of Stoll's codefendants
won their state appeal 15 years ago; his own appeal was denied in part because of
a mistake his lawyer had made during the trial—failing to introduce a psychologist's
finding that Stoll showed none of the telltale traits of a pedophile. In 20 years, Stoll
told only six other inmates this story. "l did not need people thinking | was a child
molester," he says. At one prison, he went to the library and razored all traces of
his case from a law book so no one would discover his secret.

Every few years, Stoll would try to interest someone on the outside—a famous
lawyer, a pro bono legal group—in helping him pursue another round of appeals. "I
wrote to the ACLU. | wrote to everybody like that. The ACLU told me they weren't
working on that particular type of case at that time. Then | saw that they were
suing some city because of a manger scene in a park. And I'm thinking—what the
helll Here I am sitting in prison and you're worried about how Christmas is run.”
Eventually he lost heart. "It gets to be like picking open a scab, telling that story 20
times," Stoll says. "You've got to put it away."” So when the lawyer who had won his
codefendants’ appeal found someone to help him, Stoll wasn't sure he wanted to
cooperate. "Because after 18 years, you know, it's pretty much: Do | want to do
this again?"

It took another two years for lawyers at Santa Clara University School of Law's



Innocence Project, part of a national pro bono movement dedicated to exonerating
innocent inmates, to track down witnesses, put together a habeas petition, and
persuade a state judge to free him. The hardest part of the process was seeing his
son, Jed, for the first time since his 1985 trial. Of the six kids who had testified
against Stoll then, five—now grown—recanted at a hearing last winter. Only Jed,
not even in kindergarten at the time of the arrest, continued to insist that his father
had molested him, though under questioning he could give no details. The boy Stoll
remembers—happy, trusting, bewildered to have his father ripped from his life—
had become a wary and troubled young man, himself the father of a child Stoll
expects never to meet. Stoll was unrecognizable, too—still handsome, with
penetrating blue eyes, but balding and gray. "He didn't have any idea who | was,"
Stoll recalls sadly. "The only reason he knew | was probably his father was because
I was sitting in the defendant's chair. Oh my God...that was worse than the
conviction—having him there and thinking | did something to him. Because | really
love that little guy, you know? And | didn't do nothing to him. But if he...if he is
going to believe it, | can't help it. There's nothing | can do."

Stoll says he talked to a child psychologist, who told him that Jed faced a
heartbreaking dilemma: either his father had molested him, or he had been
wrongfully imprisoned and Jed was to blame. "And to protect your sanity, you're
going to say your dad did something,” Stoll says. "The damn shame is—it's not his
fault. He was a five-year-old child when this started, for God's sake. | had people
say, ‘Aren't you angry at your son?' How in the hell could | be mad at a five-year-
old child that I loved to death?" There are tears in his eyes.

Stoll looks around the sun-filled cottage behind his lawyers' house, his home for a
year while he gets back on his feet—the big, inviting bed; the new computer he is
teaching himself to use; the calla lilies lounging by the door—and it's clear: none of
this makes any more sense than anything else that's happened to him in the past
20 years. You wish you could tell him that it had all been a dream, that in the
garden just outside, a lost little boy waits for his father to come out and play. But
the afternoon is hot and still and the garden is empty.

XXX

John Tennison used to see Rick Walker and Albert Johnson all the time in the yard
at Mule Creek State Prison, in the dusty town of lone, 30 miles southeast of
Sacramento. All three were African American men from the Bay Area doing very
long sentences—Tennison and Walker for murder, Johnson for rape. "But we never
knew much about each other's stories,” Tennison says, a handsome 33-year-old
with a proud, wary face. "l didn't speak about my case to other inmates. | didn't
pry about theirs."

Keeping quiet was something inmates learned early. Prisons are full of desperate
people willing to snitch on each other for favors, better living conditions, a sentence
reduction. "There's no telling what someone might get out of the conversation and
use against you," he says. Not that anyone would have believed him if he had told
his story. Tennison was innocent of the murder—a San Francisco gang killing in the
late 1980s—for which he was serving a life term, with little possibility of early
release. "You hear a lot of people say they're innocent. | would take it with a grain
of salt.”

Yet it turned out the other two men were innocent, too. Johnson was the first to be
exonerated; he was serving 39 years for two 1992 rapes in the Richmond area

when DNA testing cleared him in October 2002. The following summer, Walker was
set free after the Santa Clara County prosecutor's office finally conceded that he did



not suffocate and mutilate a former girlfriend during a 1991 robbery-murder; he
had been framed by his codefendant, one of the real Killers, and convicted by a
prosecutor who made secret deals with witnesses who turned out to be liars.
Tennison was the last to get out, in August 2003, when a federal magistrate ruled
that San Francisco police and prosecutors had violated his right to a fair trial by
withholding evidence that pointed to someone else as the shooter; his codefendant,
Antoine Goff, was exonerated as well. Now Tennison checks in with the others
regularly, though he wouldn't call them close. "These guys are people who have
walked in my shoes," he says. "We're trying to fit back into society the best way we
can. It's like we were just dropped off on another planet.”

Extraordinary as it may seem, yet another Bay Area man who'd been scheduled to
spend the rest of his life in prison was freed last year, for a total of five
exonerations in an 11-month period—hardly the kind of record you'd expect in a
place as liberal as this. Glen "Buddy" Nickerson Jr. was convicted of killing two San
Jose men during a 1984 robbery. Within a few years, the evidence that had seemed
clear-cut to prosecutors and jurors started to crumble as police investigators came
under scrutiny and the real killers insisted he had nothing to do with the crime.
Still, it took until March 2003 to persuade a federal judge to set Nickerson free. He
had spent almost 19 years behind bars.

In a recent essay, this is how Innocence Project founders Barry Scheck and Peter
Neufeld characterized the wave of exonerations that has swept across the country
in the last few years, shattering faith in the criminal justice system's ability to
protect the innocent: "Nothing comparable has ever happened in the history of
American jurisprudence; indeed, nothing like it has happened to any judicial system
anywhere." Of the hundreds of wrongful convictions that have come to light,
revelations about innocent people on death row have caused the greatest loss of
confidence—116 capital convicts exonerated around the country, forensic lab chaos
in the Texas county that sentences more people to death than anywhere else, an
lllinois system so riddled with error that a Republican governor commuted 167
death sentences in one stroke. In California, juries are handing out fewer death
sentences and the state Supreme Court is scrutinizing them more carefully than at
any time since the late 1980s. Last February, squeamishness about the state’s
capital system came to this: convicted quadruple-murderer Kevin Cooper was
within 3 hours and 45 minutes of being executed by lethal injection at San Quentin
when a federal appeals court ruled that his lawyers could do state-of-the-art DNA
testing on incriminating hair and bloodstains, based on the theoretical possibility
that traces of a preservative chemical found in earlier tests might have indicated
evidence tampering.

Yet as circumspect as California has become about meting out the death penalty,
it's been almost cavalier when it comes to locking people up for a very long time—
"death by incarceration,"” some call it. By the end of June 2004, an astounding
30,492 state inmates—twice as many as in the entire European Union, which has a
population over 12 times bigger—carried life sentences; of these, 7,500 are serving
25-to-life terms under the three-strikes initiative (over half of them people whose
third strike was not a violent or serious crime). Some 17 percent of California
inmates are lifers, compared with 9 percent of prisoners in the United States as a
whole.

All this despite the fact that the same kinds of problems that lead to wrongful

convictions in death penalty cases also result in sending innocent people like Stoll,
Tennison, and Goff to prison for the rest of their lives. Few criminal justice experts
doubt that California, whose penal system is thought to be the third largest in the
world, has put more innocent people behind bars than any other state. In the past



15 years, with surprisingly little fanfare, at least 200 Californians have been freed
after courts found they were unjustly convicted—nearly twice the number of known
exonerations as in lllinois and Texas combined. Just a handful were death row
inmates, versus dozens of men and women sentenced to very long terms.
California's innocence problem, it turns out, is primarily a matter of life, not death.

Implicit in the state's lock-'em-up stance is a fundamental assumption: that the
criminal justice system is just, and that in the rare cases when innocent people are
sent to jail, the system corrects the error. This impression—aided and abetted by
Law & Order reruns, 11th-hour death penalty appeals, even the brief blast of
publicity that attends each new exoneration—turns out to be wrong. As California
has put the screws on the guilty, it's also gotten much tougher on the innocent.

San Francisco has spent the last year reviewing California's largely unexamined
record on wrongful convictions, going back to 1989, the year of the country’s first
DNA exoneration. We've spoken to dozens of lawyers, prosecutors, judges, and
criminal justice experts. We've read through thousands of pages of court
documents in 30 cases. What we've learned about how the system treats innocent
people facing life or very long terms should dismay anyone, liberal or conservative,
who values decency, fairness, and the rule of law. California's legal system has its
own inexorable momentum, which pushes for conviction even when the evidence
should give serious pause. Once an innocent person lands in jail, the mistake
becomes almost impossible to undo. For those convicted of the worst crimes, even
parole is unlikely.

At every stage, the safeguards in place to protect the innocent seem small,
considering the severity of a long or life sentence. Defendants facing the death
penalty get two court-appointed trial lawyers plus funds for investigators and
expert witnesses. If they are convicted, the state pays for multiple appeals in the
California Supreme Court, then the federal courts. Lifers, on the other hand, are
entitled to a single lawyer at trial and then another one for a state court appeal,
with almost no chance of review by the state Supreme Court; after that, they're on
their own. The state pays to reinvestigate cases that result in death sentences, but
not botched cases that result in life. Capital cases get a decade or more of appellate
scrutiny; lifer cases, just a year or two. As the U.S. Supreme Court sees it, "actual
innocence" is reason in and of itself to reverse a conviction only if someone is on
death row—not if the sentence is life.

In short, an innocent Californian convicted of murder is almost better off being
sentenced to death than to life in prison—at least the case will get a long, hard
look. Lawyers find death cases more glamorous, too. When he was the lawyer for
John Tennison, Jeff Adachi, now San Francisco's public defender, tried to line up pro
bono legal assistance to free his client. Several big law firms initially expressed
interest. Then they learned Tennison was only a lifer. They declined to get involved.

How many innocent people are sitting in California prisons, unable to get anyone's
attention or too beaten down even to try? How many millions of dollars does the
state waste incarcerating people who've done nothing wrong? How many violent
criminals continue to prey on an unsuspecting public because someone else is doing
their time? The answers are mostly hidden, and expensive and time-consuming to
uncover, so no one knows

—and, it sometimes seems, not many people want to know. Around the state, a
handful of small Innocence Projects exist to investigate these cases, and they have
been overwhelmed, with an estimated 1,000 requests for help each year. The
advent of DNA testing has revealed a higher error rate than most anyone
suspected: in one eye-opening FBI study, out of 18,000 sexual assault cases in



which biological evidence was available, pretrial testing cleared over 25 percent of
the government's prime suspects, often after they'd already been arrested and
arraigned. Among academics, the most conservative estimates put the wrongful
conviction rate across the country at no less than 1 in 200 and probably 1 in 100;
most experts believe a truer rate is between 1 in 50 and 1 in 20. By these
estimates, the judicial system catches the right person 95 to 99.5 percent of the
time—not a bad record, unless you happen to be one of the mistakes.

Judges, D.A.s, police, lawmakers—even many defense attorneys—defend
California's legal system as among the nation's most careful and sophisticated and
deny that lifelong incarcerations of innocent people are a major problem. Yet if the
experts are correct, in a state with 163,500 inmates, up to 8,000 are not guilty of
the crimes for which they were imprisoned. Meanwhile, the number of those
innocent lifers who can expect to die in prison eventually—of disease, despair,
violence, old age—is at least 150 and, if you believe the most dire estimates, as
high as 1,500.

There's a temptation to look at the ones like John Tennison and John Stoll who do
get out as proof that the system works. They're flukes. There's a temptation to see
the confluence of events that put them in prison and kept them there as freak
accidents. But so many accidents in such run-of-the-mill cases involving such a
wide range of ordinary people mean something has gone seriously wrong. Some
might look at these cases and conclude that California's criminal justice system is
filled with reckless men and women who don't care when they do harm. But most of
them—police, prosecutors, lawyers, judges—were just trying to do their job the
best way they knew how. It's the system itself that has become the problem—
enormous, impersonal, legalistic, myopic, and fueled by fear and wrath. Unable to
admit its failures, unwilling to hold itself accountable, it is destined to perpetuate its
injustices and repeat its mistakes. This is the system we created. But is it really
what we had in mind?

*xkx

"All I wanted was somebody to answer one simple question—who seen the 430-
pound fat guy?" —Buddy Nickerson

The conviction

Buddy Nickerson spent the most important night of his life sleeping off a hangover.
Earlier in the evening of September 14, 1984, he'd attended a party at a friend's
house. Instead of going home, he'd dozed off in his pick-up in the friend's driveway.
As usual, he made a vivid impression: his bare feet—big, like everything else about
him—were hanging out the window, and his boots, which were in the house, stank.
It wasn't till the next day that he heard about the murder of an acquaintance
named John Evans on the rough edges of San Jose. Evans was the kind of guy
whose high school class might have voted him "most likely to die in a blaze of
gunfire.” When he wasn't manufacturing and selling meth, he was a car painter of
the naked-babe-on-the-hood variety, known for his ugly temper and the wads of
cash he kept stashed around his house. According to his close friend Mike Osorio,
three armed robbers—white guys of average build, wearing ski masks—had broken
into the house where Osorio had fallen asleep watching TV with Evans's half
brother. The assailants pistol-whipped the two men, then lay in wait for Evans, who
returned home after midnight, sensed something was wrong, and started shooting.
Evans and his half brother died at the scene; Osorio survived a point-blank bullet to
the head. Neighbors reported seeing three normal-sized men fleeing in different
directions, including one who—though wounded and bleeding—escaped over a
fence.



Santa Clara County sheriff's investigators immediately pegged Nickerson, then 29,
as one of the killers. Barely a month before, Evans had beaten up one of
Nickerson's brothers so badly that he had been permanently paralyzed. Nickerson
had a minor record, a reputation as a hothead, and an impressive collection of
racist tattoos. But he wasn't too worried, even after he was arrested. Besides his
alibi, there was the matter of his size: he weighed 430 pounds, twice as big as any
of the men fleeing from the scene. There wasn't a hair or thread, not a fingerprint
or drop of blood, tying him to the killings. Even if he had been able to exert himself
in the way the cops claimed, surely someone his size would have left a trace.
Nickerson was so sure the system would see the error of its ways that, with the
death penalty on the table, he turned down an amazingly sweet deal: 12 years for
a guilty plea. Why should he admit to something he didn't do?

The real murderers had left behind plenty of evidence of their involvement. Over
the next few months, police picked up three more suspects, including a guy
Nickerson knew named Murray Lodge, who had planned the robbery and shot the
victims. Lodge thought it was hilarious that Nickerson had been arrested, since the
two men hated each other's guts. Still, he told his own defense lawyer that
Nickerson was innocent.

With no physical evidence tying Nickerson to the crime, the detectives had to find
witnesses who could make their case for them. In the end, they came up with two
credible enough to convince a jury. After initially telling the deputies that he had no
idea who his attackers were, Osorio, the sole survivor—still dazed from the beating,
the shooting, and the surgery to remove the bullet—changed his story and said
Nickerson had been one of them. Osorio's new version was bolstered by a young
man named Brian Tripp, who lived nearby. He had originally described the man he'd
seen running from the scene as 200 pounds and apparently wounded, with a
mustache. But after repeated discussions with investigators, he, too, identified
Nickerson—hugely obese, uninjured, with a full, shaggy beard.

The story of how Buddy Nickerson came to be convicted of first-degree murder
illustrates the most common problem leading to wrongful convictions in California:
eyewitness error. In our analysis of 30 such cases (see below), 60 percent involved
at least one key witness who identified the wrong person. (When intentional perjury
is included, the figure is 87 percent.) The reasons are familiar to anyone who's ever
watched a TV crime show: everything from poor visibility and stress (Osorio's brain
trauma definitely counts) to the surprising difficulty humans have distinguishing
faces, especially those of another race. Witnesses don't just get it wrong when the
suspect is a stranger and the crime occurred some distance away. A Los Angeles
janitor named Jason Kindle was sentenced to 70 years to life for an armed robbery
at the Office Depot where he mopped floors after five of his coworkers incorrectly
identified him as the heavily disguised man who'd forced them to the floor and fled
with $22,000. In all six California rape convictions later overturned by DNA testing,
the victim's mistaken ID was the most important factor in sending an innocent
person to prison for a very long time. The most striking error involved Kevin Green,
a marine living in Orange County who was mistaken by his own wife for the
attacker who raped and beat her, putting her in a coma, shattering her memory,
and killing their unborn child. The real assailant, identified by a DNA hit 16 years
later, turned out to be the "Bedroom Basher," responsible for at least five other
murders in the area. Even after the real attacker confessed, Green's ex-wife
insisted Green did it.

Yet to call it "eyewitness error" is a mistake in itself; police lineups and other
investigative techniques often help steer the witness toward a suspect who later



proves blameless. Kindle's colleagues, for example, continued working around him
for seven weeks after the robbery without pointing the finger at him; only after
police detained him at the store, letting everyone know he was a suspect, did they
pick him out of a photographic lineup. Herman Atkins spent 12 years in prison for
rape in part because the victim saw his face on a wanted poster for another crime
just before viewing him in a lineup. Even a clearheaded guy like Brian Tripp is
vulnerable. Several years after Nickerson's trial, Tripp—by then a deputy sheriff in
Colusa County—recanted and insisted Nickerson was not the suspect he'd seen
after all. Tripp's explanation for his retraction: his law enforcement experience
made him realize that the sheriff's investigators had subtly cajoled him to shape his
story to fit their theory. "l began to feel that they had a suspect in mind that | was
close to, um, helping them convict. I remember questions such as, ‘Couldn’'t he
have been larger?' or ‘Are you sure he wasn't a heavier-set man?' and | think |
began to doubt myself."

Another key factor in Nickerson's conviction, a federal court later concluded, was
questionable police work—sloppy at best, misconduct at worst. Indeed, police errors
and ethical lapses seem to be a particular problem in California, occurring in 63
percent of false convictions in our analysis, versus 38 percent in a nationwide study
by the Innocence Project. (The figure zooms when you include the scores of
exonerations in the Kern County sex-abuse cases and the LAPD's Ramparts scandal,
in which a band of rogue cops did everything from plant drugs and guns on
innocent people to beat up witnesses.) On TV, police investigators are dispassionate
sleuths who examine the evidence and adjust their theories to fit it. In real life,
cops often get invested in theories that, for various reasons—sympathy for the
victim, pressure to wrap up a case, a gut feeling that the suspect is a bad person
who should be off the streets—they are unwilling to abandon. "Where improprieties
tend to happen most is when they really think the suspect is the culprit but they
have a weak case, so they think they're justified if they stretch,” says Janice
Brickley, an attorney with the Innocence Project at Golden Gate University. In
Nickerson's case, the friends he'd been partying with on the night of the murders
said the sheriff's investigators threatened them in an attempt to shake his alibi (it
didn't work); the detectives had also been caught hiding evidence. Later, in the
death penalty trial of Nickerson's codefendant Murray Lodge, the same cops were
discovered to have lied on the witness stand (they claimed they hadn't taped a
confession; then the tape was found), leading the judge to declare they'd
committed perjury.

In fact, police have been accused of improprieties in 83 percent of the Bay Area
wrongful conviction cases in our analysis. But Los Angeles County's record of police
mistakes and misconduct trumps all, often going hand in hand with the use of
informants. For years a virtual snitch industry has existed in L.A. jails, with inmates
routinely making up incriminating stories about their cell mates in exchange for
favorable treatment. The Long Beach murder case against Thomas Lee Goldstein
hints at how it worked. Police had little evidence against the ex-marine until they
found a heroin-addicted informant with the unlikely name of Edward F. Fink who
claimed Goldstein had confessed to him; Fink made the same claim about ten other
cell mates. Prosecutors also hid a leniency deal that might have helped discredit
Fink. Goldstein served 24 years in prison until a series of courts ordered him freed
this year.

Prosecutors can fall prey to the same emotions that lure a cop over the line. They
sometimes get cynical and wrapped up in cases in ways that make it difficult to see
new evidence and information in an objective light. They genuinely believe the
suspect is guilty; they want to help victims find closure with a conviction. They
succumb to the adversarial mind-set and the competitive pressure to win. Indeed,



misconduct or serious errors in judgment by prosecutors have been an issue in 47
percent of the false convictions in our analysis (nationally, the average is 34
percent)—most commonly, concealing deals with snitches and codefendants,
turning a blind eye when witnesses lie and cops cross the line, and making
improper arguments to the jury.

Contributing to official misconduct is the unlikeliness of punishment. A Los Angeles
Times investigation in 2000 found that the Los Angeles D.A.'s office declined to
prosecute even when an officer had been caught in the act on tape or had
confessed, or when the officer’s lie had led to an innocent person’s arrest. One L.A.
cop involved in a wrongful conviction case was allowed to retire with a full pension
after he'd been caught using police computers to spy on celebrities. The sheriff's
investigators in Nickerson's case—whose misconduct led to two mistrials that cost
Santa Clara County millions of dollars and convicted an innocent man—suffered no
setbacks to their careers as a result of their actions; one went on to oversee all the
department's investigations, including homicides. Meanwhile, none of the D.A.s
accused of improprieties in any of the false convictions in this analysis has been
disciplined by the state bar, the agency that acts as a watchdog over the 195,100
lawyers licensed to practice here.

Bad defense lawyering is another big problem. Around the state, innocent people
have been sent away for long prison terms at least in part because their attorneys
were inexperienced, lazy, incompetent, or just plain conflicted about representing
someone they believed to be guilty. Court-appointed lawyers, particularly public
defenders, tend to be overworked and underfunded and hence are more likely to
cut corners. One East Bay lawyer failed to order DNA testing that might have
cleared her client of two rapes. Another, whose client was eventually convicted of
attempted murder, didn't get a translation of a taped confession by another man.
Sometimes the lawyer's biggest error is a naive belief that a jury will not convict
because the evidence is so weak. In fact, many jurors expect defendants to prove
they are innocent, not just poke holes in the prosecution's case. Even in a liberal
place like the Bay Area, plenty of jurors assume that defendants wouldn’t be on
trial if they hadn't done something bad.

The simple truth: even the most dedicated lawyer may not be good enough to save
an innocent person from prison when the rest of the system is intent on conviction.
That's what happened in the late 1980s, when San Francisco was convulsed by a
murderous gang war hauntingly similar to the one it faces today. Then, as now,
many of the victims were young African American men; the police, like the police
today, had little help from the community in bringing killers to justice. Antoine
"Soda Pop" Goff, a 20-year-old vocational student "running with the wrong folks" at
the time, sees his 1990 wrongful conviction for the murder of a young man named
Roderick Shannon as part of the city's rush to crack down on the violence: "My
opinion is that [police] had it out for me. | had a friend that was shot when | was in
the car. They came around in their investigation and | never wanted to talk to
them. So when they had an opportunity to link me to a case, they did."

The Shannon murder was one of the rare times when witnesses did come forward
and a conviction seemed possible—which may be why police worked so hard to
protect their case when it started falling apart. The two young girls who named Goff
also fingered John Tennison, a 17-year-old from a close-knit family who knew Goff
slightly. The girls' stories contradicted each other, the physical evidence, and other
people who had seen the crime go down, but that didn't deter the investigating
officers, Napoleon Hendrix and future police chief Earl Sanders. When one of the
girls recanted, saying she didn't witness any murder, Hendrix and Sanders
pressured her to go back to her original version of events, the girl later said in a



sworn statement. When another witness came forward to say that Goff and
Tennison hadn't been at the crime scene—and named the gangbanger who was the
real killer—the cops didn't turn over her name or information to the defense. When
the young man she implicated, Lovinsky Ricard, volunteered in a taped confession
to other police officers after the trial that he was, indeed, the shooter, police still
didn't turn the tape over to the defense for another several months. By then, it was
too late.

"I know I'll never make up for that time," says Goff, who got 27 years to life. "l lost
the best years of my life."

Tennison lost more than that. "My father passed away, my grandfather passed
away, my two uncles passed away, my brother was murdered. | didn't get to see
my dad before he died. | wasn't released for any of the funerals." His only contact
with any of these events was when one of his relatives called or visited. "It was
always good to see one another," he says. "But when it was time to leave, the tears
would not stop. It was terrible, really."

*xkx

"They don't even read your case, man. They're just like, ‘denied, denied, denied."
—Rick Walker

The appeal

Not many people get sent to prison to practice their chosen profession. Gloria
Killian used to joke that she was one of the "lucky" ones. Convincing herself that
she'd been dispatched to Frontera prison, aka the California Institution for Women,
on a divine mission— to use her legal training to fight for the rights of forgotten and
neglected women—made what happened to her easier to bear. Not that she
actually understood what had happened to her. "It was like being wrapped in fog,"
she says, still sounding dumbfounded 20-plus years later. "I couldn't get my hands
around it. |1 kept pulling at it and pulling at it, but | couldn't figure it out. | literally
did not know how I had gotten there.”

What she did know had all the hallmarks of a paranoid delusion. Once upon a time,
Killian had been the kind of feisty, confident woman who would just pick up and
move to Alaska for the adventure of it, or talk her way into law school even though
she had only one semester of college under her belt. But as she was approaching
her mid-30s, her life came unglued. She got mixed up with a guy she describes as
bad news, quit McGeorge School of Law in Sacramento, and supported herself with
a variety of jobs, including doing freelance detective work for her landlord, the co-
owner of a coin shop.

The real nightmare started in 1981. One day, an elderly coin collector was robbed,
hog-tied, and shot to death in his home; his 76-year-old wife was gravely wounded.
Someone called the Sacramento police and accused a law student named Gloria of
being involved, so they picked her up. Killian couldn't believe it, and a judge didn't
either; the charges against her were soon dropped. "But | had a really terrible,
terrible feeling,” Killian says. "l should have left town, but | didn't." Her
premonitions came true a year later, when a repeat felon named Gary Masse was
convicted of the shootings and sentenced to life without parole. Before going off to
prison, he offered to help prosecutors nail his two accomplices. One, he said, was
his cousin, a guy named Stephen DeSantis. The other, he claimed, was Gloria
Killian—allegedly the brains behind the scheme. Masse had met Killian, though they
weren't friends. She and her lawyers figured that he was trying to deflect police
attention from his wife, who had helped him in a robbery attempt a few months



before and was a potential suspect in this case. This time, the accusation stuck. In
1986, Killian was convicted of conspiracy and murder and sentenced to 32 years to
life. "All I could think was, this is insane, this is insane, this is insane.”

In prison, Killian's main goal was to keep from going crazy herself. Her salvation
turned out to be a job at the law library. Sometimes she helped 50 women a day—
with appeals, child custody and medical issues, parole board hearings; over her
entire prison career, her "clientele” numbered in the thousands. She took a special
interest in battered women who had killed their abusive spouses, then been
convicted of felony murder, writing law review articles and thousands of letters to
raise awareness about their plight. She even helped win clemency for one such
battered woman—a California first. Yet when it came to her own case, Killian did
almost nothing. Her court-appointed trial lawyer had been followed by a court-
appointed appellate lawyer. After the state appeals court upheld her conviction, she
didn't have enough grounds—no new evidence, no convincing proof that her
constitutional rights had been violated—to begin another round of appeals. Nearly a
decade after her conviction, she hardly even talked about her case. "Who would
care?" she says.

Killian—58 now, with a warm, disarmingly direct manner that belies her sad eyes—
is not a particularly religious woman. But in the early nineties, a series of things
happened that might convince the most cynical person that God exists. First she
was befriended by an elderly Pasadena prison volunteer named Joyce Ride (the
mother of Sally Ride, America’'s first female astronaut). Next, Killian got a call from
appellate lawyers representing her codefendant, DeSantis. Because he had been
sentenced to death for his part in the robbery-murder, the lawyers had state funds
and other resources that a lifer like Killian could only dream about. In the course of
discovery, they had forced Sacramento prosecutors to turn over piles of documents,
including several that pertained to her case. One was a secret letter, written by
Masse to the prosecutor, in which he emphasized that he had "lied [his] ass off on
the stand" to help convict Killian; another was a letter from prosecutors supporting
a sentence reduction for Masse because of his cooperation on the case. It was what
Killian had been waiting for all these years—not just an explanation of what had
happened to her, but rock-solid grounds for appeal. After paying a private detective
to dig around in the case, Ride dipped into her savings again to hire a Santa Monica
appellate specialist named William Genego to get Killian out of prison. Nearly
$100,000 later, Ride had run out of money, but Genego kept going.

It took the former USC law professor more than six years of battling with state and
federal courts before he could convince one to throw out her conviction. Genego
says he has run into the same set of difficulties in every other case he's handled on
behalf of innocent clients sent to prison for very long terms—not just mistakes and
misdeeds that can take years to uncover, but a profound unwillingness on the part
of appeals courts to correct miscarriages of justice that do come to light. "The
institutional mind-set [of the appeals courts] is that they are going to secure a
conviction that they already got," Genego says. "Instead of admitting its mistakes,
the system throws up roadblocks that make them harder to correct.” UC Irvine
criminologist Ron Huff calls this phenomenon—which he, too, has seen repeatedly
in 20 years of research into wrongful convictions—"ratification of error.” "The
further a case progresses in the system," he says, "the less chance there is that an
error will be discovered and corrected."

On the face of it, California's legal system should be well equipped to right its
occasional wrongs. Not only are there two layers of appeals courts—state and
federal—but there are two kinds of review: a "direct" appeal of the verdict itself,
and a habeas corpus petition to raise issues that come up after the trial. California's



appeals court system is thought to work pretty well compared with that of some
other states: it's reasonably efficient, well funded and staffed, and (in general)
intellectually respected. At the federal level, the Ninth Circuit, which governs
California and nine other western states, is still the most liberal in the nation.

Yet this system of safeguards is swamped by all the factors that work against an
innocent defendant. The most basic problem: judges in a direct appeal can consider
only the record of a trial. But the things that are mostly likely to lead to a
reversal—like the secret letters in Killian's case, or the taped confession by another
man in the Tennison and Goff case, or the psychologist's report in John Stoll's
case—aren't in the record. Appellate courts cannot retry cases or second-guess
juries; they're only supposed to make sure that the trial was legally fair (free of
procedural or constitutional errors big enough to have affected the jury's decision)
and that the verdict was "reasonable" based on the evidence (a verdict doesn't
have to be correct to be "reasonable™). Given the narrow scope, the chances of
getting a conviction overturned on direct appeal are very low. In the 30 cases in
our analysis, it happened just twice.

The inherent conservatism of the appeals process has been magnified by the
political transformation of the state's courts since the 1980s. The California
Supreme Court, once considered the most liberal and activist high court in the
country, has swung to the opposite extreme on law-and-order issues. The state's
six Courts of Appeal have followed suit, even in the Bay Area, largely reflecting the
politics of recent governors. The appeals court based in San Jose has the highest
proportion of Republican appointees in the state (71 percent); the San Francisco-
based court is 65 percent GOP. Twenty years ago, the Court of Appeal threw out 9
percent of convictions; last year, the reversal rate was 5 percent.

The decrease in reversals reflects another big change over the past two decades—
the courts' growing tolerance of constitutional and legal errors in criminal cases,
everything from coerced confessions to squelched evidence. These kinds of
problems used to get convictions automatically overturned; now they are apt to be
dismissed as "harmless" if—in the view of the appeals court—the other evidence of
guilt is overwhelming. Many appeals judges used to be prosecutors, which makes
them even more inclined to see defendants as guilty and errors as harmless, says
Dennis Riordan, a respected San Francisco appellate lawyer. Riordan takes the
provocative position that the current crop of appellate judges is actually toughest
on defendants who might be innocent. "It is often in the cases where the error is
most blatant and the evidence is weakest that judges work the hardest to avoid
reversal," he says, "because those cases are the most embarrassing to our judicial
system and the ones in which it's going to be most difficult to ever get a conviction
again."

XXX

"If you don't have the best and the brightest fighting for you, with lots of money
and support, you're not going to make it out. and if you'd had that kind of money,
you probably wouldn't be in prison in the first place."

—Gloria Killian

The habeas

Defendants whose direct appeals have been denied do have another recourse.
Known as the "Great Writ of Liberty,” habeas corpus allows inmates like Killian to
challenge their convictions by raising

new evidence of innocence or showing a violation of their constitutional rights. But
once again, innocent prisoners face enormous hardships.



The biggest is lack of money. At this stage, only people on death row are entitled to
court-appointed lawyers. While state appeals courts may OK some funds for habeas
lawyers and investigators in noncapital cases, the amounts are a pittance compared
to the true costs—often in the hundreds of thousands of dollars—of digging up new
evidence and putting together a writ strong enough to convince a skeptical court
inundated with such claims.

And California courts—where habeas petitions are first filed—can be skeptical
indeed. Take the case of Harold Coleman Hall, who spent 19 years in prison for the
1985 murder of a Los Angeles woman named Nola Duncan. Hall, who had been
picked up for another crime, had admitted killing Duncan, but he recanted, saying
police had badgered him during a 17-hour interrogation. (Indeed, many of the facts
of the murder flatly contradicted the confession.) But prosecutors had another
damning piece of evidence: two pages of notes, in Hall's own writing, in which he
had seemed to answer another inmate's questions about the case, in the process
admitting his guilt. After Hall was sentenced to life without parole, his lawyers made
a startling discovery: the written "confession" was a forgery. The snitch who had
provided the notes to police admitted he had tricked Hall into answering innocuous
questions, then erased them and substituted incriminating ones. The prosecution's
own expert found signs of tampering; the exasperated trial judge said he had "no
legal or moral choice™ but to give Hall a new trial. But the Court of Appeal reversed
that habeas ruling and upheld Hall's conviction, saying the judge hadn't expressly
called the faked confession "false.”

Luckily for people like Hall (and Killian, and Tennison, whose habeas writs were also
rejected by state courts), they have the right to pursue their claims in federal court.
But here again, there's no money for lawyers or investigators, unless an inmate can
convince a court that his claims have merit (talk about a Catch-22). By the time
Killian reached this stage, she had Genego working for her pro bono—a very rare
situation indeed. Hall, on the other hand, found himself in the same boat as the
vast majority of California prisoners. His attorneys had to drop out, leaving him to
fend for himself for the next ten years.

Inmates who attempt do-it-yourself ("pro se") habeas writs are hampered by all the
disadvantages you would expect, plus a few more. Hall had to overcome both his
lack of education (he was a tenth-grade dropout) and constant lockdowns at the
gang-infested Lancaster State Prison in the Mojave Desert, which sometimes shut
down the law library for months at a time. "You're constantly threatened with
missing deadlines in your case," says Hall, who taught himself about the appeals
process by reading legal newspapers and books. "l would have to type my papers
three or four times because | couldn't xerox them in the library.” Even when there
wasn't a lockdown, Lancaster inmates were entitled to just two hours in the law
library per week. The only way to get around these barriers, Hall eventually
concluded, was to get a job in the law library. "That way, if | saw a lockdown
coming, | could make sure | had copies of everything | needed in my cell." In
prison, he adds, "they're always trying to defeat your purpose. If you're not strong
enough to endure it, and figure out how to help yourself, eventually you give up."

The lack of legal help has become even more of a problem since a sweeping law,
enacted in 1996, made it much more difficult get a habeas claim into federal court,
period. Habeas "reform,” a longtime goal of conservatives who complained that
death row inmates were delaying their executions with frivolous appeals, was
passed as part of an antiterrorism bill in the wake of the Oklahoma City bombing.
Like so many statutes that try to speed up the execution process, it actually had a
far greater impact on non-death penalty cases, with new deadlines, a higher burden



of proof, and other daunting procedural hurdles. The law also requires federal
courts to almost always defer to the state courts’ previous ruling. Says Justice Alex
Kozinski of the Ninth Circuit, "This essentially gives state courts the final say in
most criminal habeas cases."

The 1996 law slams the door shut on all but a very few innocent prisoners. Killian's
case shows how it can go in federal court even when you have a great lawyer and a
strong case. After spending a couple of years jumping through procedural hoops,
she and Genego scored a key victory: an evidentiary hearing before a federal
magistrate. Besides the secret letters to and from the prosecutor, they had
DeSantis's testimony that he had never heard of Killian—they even got Masse to
admit on the stand that Killian hadn't planned the crime. The magistrate still ruled
against them. Only after Genego appealed to the Ninth Circuit did Killian win her
freedom—two years later.

Indeed, the Ninth Circuit is the last, and sometimes best, hope of innocent
prisoners in California. "It's like | used to tell the other inmates—'When you get to
the Ninth Circuit, you'll get someone to pay attention,'" Hall says. That faith was
borne out in his own case—after lower federal courts ignored him, the Ninth Circuit
took a hard look, decided his claims had merit, and appointed Genego to take over
the appeal. "It is absolutely amazing that Harold was able to keep his case alive
that far,” Genego says. But he still needed one last stroke of luck—a panel of
judges who would be receptive to his claims. Despite its liberal reputation, the
Ninth Circuit has been transformed by the same revolution that's hit the state
courts. While it continues to be relatively progressive, it's far more conservative
than it used to be, not only in its politics but in how it views the role of judges. In
the end, the court ruled 2 to 1 to overturn Hall's conviction. But the dissenting
judge argued that he and his colleagues were bound to respect the state court's
decision. "If one more judge who thought like that had been assigned to Harold's
case," says Genego, "he spends the rest of his life in prison.”

*xkx

"They mask it by calling it 25 years to life, but they're not letting those people out
of prison. Those are death sentences." —Rick Walker

Parole

It used to be that innocent inmates in California who had exhausted all their
appeals had one small comfort: even if they were never exonerated, they might
well be paroled. That was one of the few rays of hope for Rick Walker and his family
after he was wrongfully convicted for the 1991 murder of his drug-addicted ex-
girlfriend. Given the horror of the crime—the killers suffocated the victim by
wrapping her head in duct tape like a mummy—he could easily have been
sentenced to death or life without parole. Instead, he got 25 to life. In theory, this
made him eligible for parole at the end of 2009. But once he was in prison, it didn't
take long for the more experienced guys to set him straight. "There were guys that
had 7 years to life and they were still in there after 32 years. In reality, | was doing
life without."

Walker is 48 years old now, a big bear of a man with the charisma of a natural-born
preacher and a voice both commanding and gentle. His story echoes those of many
innocent people accused of heinous crimes: bad choices magnified by worse luck.
One of four sons, he came from a solid family—his mother was an East Palo Alto
school trustee and later mayor, his father a powerful, strong-willed truck driver with
a passion for old cars. He grew up in San Francisco, moved to the Peninsula with
his family after graduating from high school, and found steady work as a car



mechanic. But in his early 30s, he got caught up in the drug-and-violence epidemic
that earned East Palo Alto the title of murder capital of the United States.

Another casualty was his ex-girlfriend, a Princeton grad turned junkie who owed
money to a lot of people, including a drug dealer. One evening, the dealer and
another man accompanied the woman to a Cupertino condo and killed her.
Confronted with the evidence against him—his fingerprints were all over the duct
tape—the dealer eventually claimed he had been put up to it by Walker, whose
tempestuous relationship with the victim was well known. Unfortunately, Walker
had a terrible alibi: he'd been shacked up in a motel for three or four days, smoking
crack with a married lover who was afraid her husband would find out. Doubly
unfortunate, his lawyer failed to do the obvious, like use room service records at
the motel to confirm his story. The prosecutor, meanwhile, cut a testimony deal
with Walker's codefendant that he hid from the judge and Walker's attorney, the
codefendant's lawyer later admitted. The prosecutor also made a leniency
agreement with another of Walker's ex-girlfriends, who testified—falsely—that
Walker was a violent man (he kept this deal secret, t00).

Other guys would have burned with rage at the injustice of it all. Walker's parents
certainly did as they worked to free him, only to have every state and federal court
reject his appeals. Walker was shocked when his father came to visit him, 50
pounds lighter and no longer the man he knew. "My mother told me that he would
just lay there in his bed and cry," he says. "In essence, this killed my father. His
son was in prison and he couldn't get him out."” Shipped off to San Quentin and
three other prisons, Walker was determined to use his conviction as an opportunity
to turn his life around. He kicked his drug problem and became a lay preacher and
counselor. He struggled to forgive. "There is nothing positive that can come out of
me holding on to a grudge against a prosecutor or a judge," he says. "Anger just
hurts me."

In other words, Walker was a model inmate—the ideal candidate for parole. The
first step was a documentation hearing, at which a prisoner's activities and conduct
are evaluated for possible credit for time served. But when he went to the hearing,
he found that the warnings he'd heard were true. One parole commissioner put it
bluntly: "It's unlikely that a person convicted of a capital crime like yours will ever
get out of prison."

California's parole system started its hard right turn in the early 1980s, when a
series of notorious criminals were released after serving stunningly short sentences
for truly horrific crimes. First Governor George Deukmejian remade the Board of
Prison Terms, replacing its bleeding heart with a skeptical core; the board—which
reviews indeterminate sentences that carry a maximum of life—has recommended
parole in just 2.5 percent of the cases that have come before it in the past six
years. Then, in 1988, Deukmejian pushed through Proposition 89, giving the
governor veto power over parole recommendations in homicide cases. By handing
the ultimate authority to an elected official, voters ensured that very few convicted
murderers would ever be freed. Again, an ax aimed at the worst criminals has fallen
hardest on innocent prisoners. Says Cliff Gardner, a San Francisco appellate lawyer,
"Whereas a wrongful conviction in a murder case used to be a 10-year or 12-year
mistake, now it's a 30- or 40-year mistake."

Parole vetoes peaked during Gray Davis's five-year term; he rejected 97 percent of
his board's recommendations. Likewise, Arnold Schwarzenegger, who vowed to
accept most of his board's decisions, has so far overruled 61 percent of them. One
inmate Schwarzenegger agreed to parole was Adam Riojas, an Oceanside man who
had served 13 years of a 15-to-life sentence for a 1989 drug slaying. After



numerous witnesses came forward to say that Riojas's father had admitted shortly
before his death that he was the actual Killer, prosecutors told the parole board
they believed Riojas might have been wrongfully convicted, and the board voted
unanimously to release him. A year earlier, Davis—with exactly the same facts
before him and the same recommendation for parole—had refused to set Riojas
free.

In representing Riojas, Innocence Project lawyers from California Western School of
Law in San Diego had to grapple with a dilemma so obvious and perverse that it
was almost laughable. The board, by its nature, will always require inmates to take
responsibility for their crimes and profess remorse. "They expect you to say what
they want you to say, exactly the way they want to hear it, whether it happened
that way or not," says Gloria Killian, who helped hundreds of women prepare for
their hearings. "l was never going to say | was guilty, so they were never going to
let me go.”

A spokesman for the Board of Prison Terms denies this is the policy. But Walker
heard the same thing. "One parole commissioner looked me in the face—I'll never
forget this—and said, ‘If you don't admit that you did this crime, you'll never get
out.”™ Walker felt the same way Killian did. He would never tell such a lie to win his
freedom. He would have to find another way out.

*xkxx

"l believe god intervened in my case." —Rick Walker

Exoneration

In the end, the only thing that could get Walker out of prison—the only thing that
ever frees an innocent prisoner locked up for life—was the efforts of some amazing
people and a freakish alignment of the stars. Walker was more fortunate than most.

For one thing, he had a mother who never lost faith in him. Soon after his trial,
Myrtle Walker asked a school board colleague of hers to ask her daughter—a law
student named Alison Tucher, who was at the top of her class at Stanford—to take
a look at the case, including new evidence she and her husband had dug up. Tucher
quickly concluded Walker was innocent. After a stint clerking at the U.S. Supreme
Court, she returned to the Bay Area, taking a job at—of all places—the Santa Clara
County D.A.'s office, the same office that had prosecuted Walker. (She tried to prod
her colleagues to reexamine the case: "l didn't get very far.”) She moved to
Morrison & Foerster and became Walker's pro bono lawyer in 1999, tracking down
new witnesses while breast-feeding two babies, litigating complex commercial
cases, and making partner in record time.

In early 2003, Tucher wrangled an appointment with Karyn Sinunu, then chief of
the D.A.'s homicide unit. Tucher's PowerPoint presentation raised red flags for
Sinunu; during her years as a prosecutor she had run into many of the characters
in the Walker case and knew in her gut that something was amiss. Her office spent
the next four months doing its own investigation, eventually discovering that DNA
on cigarette butts left at the crime scene belonged to someone Tucher had
identified as the second killer. But in some ways, the clincher came when Sinunu's
investigators actually met Walker and discovered what so many people already
knew. "My vision of someone who's been wrongly convicted is a very bitter, angry
person,” Sinunu says. "But Rick took probably the worst possible thing that can
happen to a person, and he turned it positive. He just doesn't have that blind, bitter
rage. Once you meet him, you can see what a nonviolent person he is. He was not



a killer."

The outcome for Walker—tears from the D.A., a concession of innocence, quick
compensation by the state—is society's warm-and-fuzzy fantasy of how the system
ought to respond to a miscarriage of justice. Two other Bay Area cases are more
typical of the way things usually happen.

One of these involves Buddy Nickerson, the 430-pound biker mistaken for a 200-
pound killer who was also prosecuted by Sinunu's office. Sentenced to life without
parole, Nickerson was no more the model prisoner than he had been the model
citizen. For the most part, he refused to work. "My job was making sure the TV
antenna worked so that I could watch my TV programs.” He figures he wasted a
good 16 years on prison moonshine, brewed in a plastic bucket out of catsup, Kool-
Aid, sugar, and rotten fruit. He got sick and nearly died, and shed 100 pounds. He
made no effort to file a habeas writ—there didn't seem to be any point. "My case
was shut down. Basically, 1 was going to live my life in there. | took the outside
world and put it up on a shelf, in a box."

If it seems that most exonerated prisoners are resilient, remarkable people, it's also
probably true that the ones who will never be freed are more like Buddy Nickerson:
beaten down and hopeless, the opposite of saintly, so angry and distrustful that
they make it easy—for potential defense lawyers as well as prosecutors—not to
care. Attorney M. Gerald Schwartzbach, who looks and sounds like Woody Allen
channeling Perry Mason, was more empathetic than most, but even he was taken
aback by Nickerson's surliness when he showed up in Tehachapi one day in 1992
and offered—free of charge—to try to prove his innocence. Schwartzbach had an
ulterior motive: he was representing Nickerson's old nemesis Murray Lodge, who
was facing the death penalty for the shootings. Schwartzbach figured that if he
could cast doubt on the reliability of the sole survivor, Mike Osario (who had named
Lodge as the gunman), jurors might let his client live. What better way to do this
than to prove Osario's ID of Nickerson had been wrong? Nickerson had no idea how
lucky he was—Schwartzbach was famous, with a string of landmark cases on his
résumé, and he had state money to spend, since Lodge's was a capital trial. Nor did
he much care. Nickerson had a swastika tattooed on his arm; Schwartzbach was
Jewish. "Buddy told me he didn't want to talk to me,"” Schwartzbach recalls. "So |
told him that if | left, his last chance of ever getting out of there other than in a box
was going with me. And then he started to think—‘Well, you know, maybe these
Jews aren't so bad!"

Over the next decade, Schwartzbach and his team scored some notable victories
(including keeping Lodge off death row). But getting Nickerson out of prison proved
much tougher. In 2002, after considerable back and forth, a federal judge gave
them their best shot: a hearing on Nickerson's habeas claim. Schwartzbach and his
team were feeling hopeful; in addition to the retraction of a key eyewitness and
proof that the cops in his case were liars, they had Lodge's testimony and
exonerating statements from all his accomplices. They even had a statement from a
respected Santa Clara D.A. who, before joining that office, had been Lodge's first
lawyer, saying that he was sure Nickerson was innocent. Then came a bombshell:
an informant had come forward, claiming that Nickerson had confessed to him back
in 1984, while the two were in county jail.

No one could fault prosecutors for fighting to keep Nickerson in prison. It's their job
to vigorously defend a verdict. "We believed [the informant] was credible," says
Gregory Ott, of the attorney general's office, which takes over for the local D.A.
after a trial, handling most state and federal appeals. "



Innocence Lost - Sidebars

INNOCENT?
Four cases to watch

Patrick O. Dunn

Convicted of the 1992 Bakersfield murder of his wife, allegedly committed to get
her multimillion dollar estate. Her body was discovered in the desert, mutilated and
half-buried in a ritualistic pose.

Sentence Life without parole; he has served 11 years.

Evidence of innocence Extremely strong. Defense lawyers point out that on its
face, the prosecution's theory—that Dunn, 56 at the time, with no criminal record,
would Kill his wife to get her money when he stood to gain more financially if she
lived—seems preposterous. No physical evidence linked the retired high school
principal to the murder. Furthermore, the prosecution knew that its key witness, a
heroin-addicted informant who lied about seeing Dunn put a body in his truck the
night of the murder, gave false testimony. The snitch also got a leniency deal that
was not disclosed to the defense.

Chance of freedom It's up to the federal courts now. Dunn's direct appeal and five
state court habeas petitions have all been denied, including by the California
Supreme Court in June.

Jerry Killedjian

Convicted of the 1992 Los Angeles murder of black-marketer Jesse Khorrami,
who'd just been sentenced in an illicit-fuel case and had been cooperating with the
feds. The D.A. convinced a jury that Killedjian, who worked as a bagman for
another black-marketer, and

a cohort killed Khorrami for $26,130 in his possession. The D.A. contended that the
two men lured Khorrami to drive to the murder scene by lying that Killedjian's car
brakes were bad.

Sentence Life without parole. He has served 12 years.

Evidence of innocence Compelling. In 2003, another man convicted in the fuel
scheme (whom Khorrami had apparently fingered) admitted to a jail mate that he'd
arranged the Killing. (This snitch passed a polygraph test.) What's more, the new
suspect had sued Khorrami, claiming he owed him money.

Chance of freedom Long shot. A federal appeals court has denied a habeas
petition that claimed Killedjian's trial lawyer dropped the ball by not testing the
brakes (they were damaged) and not interviewing two alibi witnesses. Habeas
counsel is working on a new petition based on the latest evidence but concedes that
getting the courts to take another look will be very difficult.

Peter J. Rose

Convicted of kidnapping and raping a 13-year-old girl in Lodi as she walked to
school in 1994.

Sentence 27 years. He has served 9 years.

Evidence of innocence Extremely strong. For three weeks, the victim maintained
that she did not know who her assailant was; Rose was a neighbor and
acquaintance. Then, police interview tapes show, she identified Rose after a three-
hour interrogation in which police told her she was lying and threatened to dismiss
the case if she didn't identify her attacker; she was also pressured by family
members who disliked Rose. Rose's blood type didn't match semen on the victim's
underwear, but the semen sample was deemed too small to conclusively rule him
out.

Chance of freedom All but certain. As this issue was going to press, Innocence
Project lawyers received great news: state-of-the-art DNA tests have excluded Rose



as the rapist. If prosecutors agree, he could be out by the time you read this.

Ludrate Burton

Convicted of the murder of a 13-year-old girl in San Francisco in 1994. Burton
found the victim, shot in the back of the head, in her mother's bedroom.
Sentence Life without parole. He has served ten years.

Evidence of innocence Strong. The case against Burton hinged on the testimony
of a jailhouse snitch, awaiting trial for two knifepoint robberies, who said Burton
confessed to the killing. The snitch subsequently was released on a plea bargain
even though he faced up to 24 years in prison. The prosecution's theory also had a
major flaw: before shooting the 186-pound victim, Burton supposedly physically
overpowered her, even though he weighed only 120 pounds and suffered from a
liver ailment that made it difficult for him to breathe.

Chance of freedom Nil. Fingerprints on items in the bedroom did not match
Burton's, but that fact was not admitted into the trial. After a court denied a
request by the Innocence Project to gain access to the potentially exculpatory
evidence, the group was forced to stop pursuing Burton's case, and he has no
money for a lawyer.

6 THINGS THAT NEED TO BE DONE NOW

Change police procedure

A 1999 National Institute of Justice report outlined a series of reforms to reduce
eyewitness errors, including relatively simple changes in how police lineups are
conducted. Meanwhile, a blue-ribbon panel studying

lllinois's error-ridden capital system offered 19 proposals to improve investigations,
including taping interviews with witnesses and suspects and periodic training on
issues like false confessions and use of informants. What's been done Just one
county, Santa Clara, has adopted any of the NIJ reforms. On the lllinois
recommendations, California is batting O.

Fund legal help to prove innocence

Without lawyers and investigators to track down new evidence and overcome
procedural obstacles in the courts, few wrongfully convicted lifers can ever hope to
get out. What's been done The state's DNA testing law provided funding for two
years to help inmates find old blood or semen samples and put together habeas
petitions. But the money (most of which went to Innocence Projects) ran out this
year, and budget-minded politicos think there are more important priorities. The
U.S. Justice Department, meanwhile, has just awarded the state more than $11
million for DNA and forensic services to solve crimes and free the innocent. Los
Angeles County stands to get around $2.4 million; Bay Area counties will receive
almost $1.5 million. But most felonies don't involve DNA evidence, and much more
money is needed to help with non-DNA cases. Next step Innocence Projects
around the state are looking for donations; if you want to help, go to
www.sanfranmag.com.

Let the media in

A 1996 law made it much more difficult for the media, especially radio and TV, to
get access to prisoners. SB 1164, passed by the Legislature this year, would have
lifted some of the restrictions. What's been done Despite his marriage to a TV
journalist (and promises to make state government more open), Governor
Schwarzenegger vetoed the bill in September. (Three earlier bills were also
vetoed.)



Help exonerees reenter society

The wrongfully convicted get, at most, $200 when they leave prison—and no
mental health, housing, or other services to adjust to life outside. What's been
done Senator Don Perata (D-Oakland), the new state Senate leader, has promised
to reintroduce a bill providing such services in 2005.

Compensate them for time lost

In 2001, California enacted the most generous compensation law in the country,
allowing exonerees to claim $100 for each day of false imprisonment. What's been
done The attorney general's office has blocked payment in all but six cases.

Convene a blue-ribbon commission

Such a panel led to major reforms in lllinois, including stiffer punishment for cops
and D.A.s whose misconduct leads to wrongful convictions. What's been done As
one of his last acts as Senate leader pro tem, John Burton of San Francisco pushed
through a measure creating such a commission, with a report due by 2007. Next
step Finding private funding to proceed—then coming up with meaningful reforms
that powerful police and D.A. groups will support.

WHAT DNA CAN'T FIX

In the 15 years since reliable DNA testing became possible, more than 150
prisoners around the country—at least 6 of them in California—have been
scientifically proven to be innocent of the crimes of which they were convicted, and
untold numbers of "cold cases" have been solved. That's led many people to see
DNA as the criminal justice system's knight on a white horse (a notion promoted by
Proposition 69, the DNA database initiative on the November ballot, which
proclaims that "DNA identifies criminals and protects the innocent™). But the idea
that preventing or correcting an erroneous conviction is as easy as drawing a vial of
blood is a fallacy. For one thing, only about 10 percent of criminal cases have any
biological evidence—blood, semen, skin—to test. And the state has no money to
hire anyone to help inmates track down old evidence.

Even when biological evidence exists, not everything goes according to script. When
Albert Johnson, a father of two young children with no record of sex crimes, was
arrested in 1992 and charged with two Richmond-area rapes, he insisted he was
innocent and demanded a DNA test, but none was ever done. He was convicted on
the basis of eyewitness testimony and sentenced to 39 years. Johnson couldn't get
anyone to pay attention to his case until 2001, when a state law granted prisoners
the right to postconviction DNA testing if it would have led to an acquittal at trial.
The semen from one of the rapes exonerated him of that assault, but the rape kit in
the other case was gone, despite a new requirement that all biological evidence be
saved. Johnson was freed anyway, but because he hasn't been cleared in one of the
attacks, he remains a registered sex offender. "It's hard going to prison,”™ he
lamented in a recent documentary about his case. "Being accused and charged with
rape when you got a little girl. I don't know how she's thinking and looking at me.
People saying things to her—your daddy's a rapist."

THE "THREE-STRIKES" EFFECT

With the November 2 vote on Proposition 66—which would drop nonviolent crimes
from the list of "third strikes" punishable by life in prison—Californians are being
asked to reappraise the radical anticrime measure they passed ten years ago.
Before voting, consider this: among its other effects, the law has pushed people to
plead guilty to crimes they didn't commit.



Most people think only guilty defendants plead guilty. That just isn't true, writes
conservative columnist Paul Craig Roberts, formerly of Stanford’'s Hoover
Institution: "Many innocent people cop a plea just to end their ordeal.” In the
Central Park jogger rape case, five black defendants pleaded guilty to viciously
assaulting a white woman to avoid the wrath of a jury, only to be exonerated 13
years later by DNA tests. Around the nation, at least 15 people have been
exonerated after pleading guilty to murder, mainly to avoid the death penalty.

In California, where pleas account for 95 percent of felony convictions, the law has
only added to a D.A.'s huge bargaining leverage. In exchange for a plea, D.A.s
often drop a felony strike or ignore a prior conviction as a strike. Facing life in
prison if a jury convicts, many people who have two strikes already but are
innocent of the third charge have taken deals—including most of those busted by
the Ramparts cops. In another case, Ronald Reno had three priors dating from the
1980s when he was picked up on gun and other charges. Though Reno was
innocent, his lawyer got him to plead to a single three-strikes charge for 25 to life
rather than the 50 to 100 he'd get if a jury found him guilty. He was exonerated 6
years later.



Innocence Lost - Not Guilty After All

Since 1989, at least 200 inmates have been released from California prisons after
courts found that they were unjustly convicted. This figure includes mass
exonerations in the Ramparts police scandal in Los Angeles and in the Kern County
ritual child sex-abuse cases, as well as dozens of individual cases in which an
innocent person was erroneously convicted of murder, sexual assault, robbery, a
three-strikes violation, or a less serious crime. The figure does not include two
other types of wrongful convictions that are more common: people who were
denied a fair trial but were probably guilty, and people who were convicted on more
serious charges than their actual crimes warranted.

In trying to understand the reasons behind California's wrongful conviction problem,
San Francisco did a detailed analysis of 30 cases from around the state, culled from
a variety of sources. All but one of the cases involved people serving life or very
long sentences. We did not look at exonerations involving death sentences (the
single exception: one inmate whose original sentence of death was reduced on
appeal to life without parole; he served another 11 years before new evidence
emerged, leading to his release). We left out the 100 to 150 Ramparts cases, which
mostly involved shorter sentences, as well as most of the Kern County sex-abuse
cases; both would have slanted the sample, especially the findings related to police
and prosecutorial misconduct.

THE FINDINGS

Factors leading to wrongful conviction:

60 percent of the wrongful convictions involved at least one mistaken eyewitness
33 percent involved false testimony by a key witness at trial

20 percent involved false testimony by an informant at trial

63 percent entailed misconduct or serious error by police

50 percent entailed misconduct or serious error by prosecutors at trial

43 percent involved serious errors by defense lawyers at trial

13 percent involved incorrect lab results or faulty science

Appeals

10 percent of the wrongful convictions were overturned on direct appeal

63 percent were overturned on a habeas petition in the state courts*

27 percent were overturned on a habeas petition in the federal courts*

13 percent were overturned on a habeas petition by the U.S. 9th Circuit Court of Appeals™
23 percent were overturned as a result of DNA testing

Average length of incarceration: 13 years

Average compensation theoretically owed by state (assuming $100 for each day of wrongful
imprisonment): $474,500

*Includes cases that had multiple appeals.

Race

African American: 43 percent
White: 40 percent
Latino: 10 percent
Asian American: 3 percent
Other: 3 percent
Counties

Los Angeles: 37 percent (11 cases, including 4 from Long Beach, or 13 percent of total)
Orange County: 13 percent (4 cases)

San Diego County: 10 percent (3 cases)

Bay Area counties: 20 percent (6 cases)



THE CASES

NAME: Herman Atkins

Race: African American

Jurisdiction: Riverside County

Crime: 1986 forcible rape, oral copulation, and robbery of a shoe store clerk in
Lake Elsinore

Date convicted: 1988

Sentence: 45 years

Release: 2000 (habeas writ, superior court); released by prosecution's request
after FBI confirmed the DNA test results

Reason: exonerated by DNA evidence

D.A. response: for four years, fought efforts by the Innocence Project to gain
access to the biological evidence

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error (two witnesses identified Atkins after seeing his face on a wanted
poster on suspicion of another crime), outdated lab results, prosecution misconduct
and error (falsely relied on test results to say they implicated Atkins, pointed him
out to witness in a courtroom before he was identified)

Compensation/lawsuit: none

Years wrongfully imprisoned: 12

Other: In February 2001, Atkins unsuccessfully sued the County of Riverside and
its D.A.s and other officials for violating his civil rights. His case helped push for
state law allowing post-conviction DNA testing.

NAME: Kevin Baruxes

Race: white

Jurisdiction: San Diego County

Crime: 1996 rape in an apartment building where Baruxes had friends

Date convicted: 1996

Sentence: 15 years to life

Release: 2003; San Diego Superior Court (habeas)

Reason: finding of factual innocence after victim recanted, many witnesses came
forward to emphasize that the victim was a habitual liar

D.A. response: did not oppose habeas

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error, false testimony by witness

Years wrongfully imprisoned: 7 1/2 years

Compensation/lawsuit: state compensation of $265,000

Other: Baruxes would likely have spent the rest of his life in prison were it not for
victim's ex-fiancé, who wrote an email message to the D.A.'s office saying he
thought she had helped convict someone wrongfully. Unclear whether a rape ever
took place. Baruxes's brother was also accused by the alleged victim.

NAME: Mark Diaz Bravo

Race: Latino

Jurisdiction: Los Angeles County

Crime: 1990 rape of a psychiatric patient at the hospital where he worked as a
nurse

Date convicted: 1990

Sentence: 8 years

Release: 1994; Los Angeles County Superior Court (habeas)

Reason: exonerated by DNA evidence



D.A. response: spent four years fighting efforts by Innocence Project to gain
access to biological evidence

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error (witness at first identified several suspects, then settled on
Bravo), incorrect/outdated lab results, ineffective assistance of counsel (failure to
pursue strong alibi)

Compensation/lawsuit: none

Years wrongfully imprisoned: 3

Other: DNA test results of the prime pieces of physical evidence in the case—a
sheet, blanket, and pair of panties—matched neither Bravo nor the victim

NAME: Arthur Carmona

Race: Latino

Jurisdiction: Orange County

Crime: two armed robberies in 1998, while a juvenile

Date convicted: 1998

Sentence: 12 years

Release: 2000; Orange County Superior Court

Reason: charges withdrawn by stipulation

D.A. response: agreed to Carmona'’s release on the condition that he sign a court
document absolving the Irvine Police Department and the Orange County D.A.'s
office of wrongdoing

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error, ineffective assistance of counsel (failure to pursue strong alibi),
police misconduct (coercing witnesses, miscategorizing evidence, skewing
identification process), prosecutorial misconduct (coercing witnesses)

Years wrongfully imprisoned: 2

Compensation/lawsuit: 2002 lawsuit against cities of Costa Mesa and Irvine for
compensation was unsuccessful

Other: Carmona, the nephew of a police officer, received extensive local press
coverage after his case came to the attention of community leaders, including
Irvine mayor Larry Agran and actor Esai Morales

NAME: Clarence Chance

Race: African American

Jurisdiction: Los Angeles County

Crime: robbery and first-degree murder in the 1973 shooting of an off-duty
sheriff's deputy

Date convicted: 1975 (with Benny Powell)

Sentence: life without parole

Release: 1992; Los Angles County Superior Court (habeas)

Reason: exculpatory evidence concealed by investigating officers

D.A. response: Los Angeles deputy D.A. Peter Bozanich mounted his own
investigation, went along with the habeas petition, and agreed not to retry
Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error, perjured eyewitness testimony, false informant testimony, police
misconduct (encouraging perjured testimony, suppressing evidence, possibly
framing defendants)

Years wrongfully imprisoned: 17

Compensation/lawsuit: none

Other: When freeing Chance and his codefendant, Benny Powell, in the final
proceeding, Los Angeles Superior Court judge Florence—Marie Cooper offered
something rare—a judicial apology for their time spent behind bars. '‘Nothing can be



done to return to you the years irretrievably lost," Cooper said.

NAME: Kum Yet Cheung

Race: Asian American

Jurisdiction: Alameda County

Crime: attempted murder in the shooting of two men outside an Emeryville
Denny's restaurant in 1995

Date convicted: 1996 (first time), 1999 (second time)

Sentence: 29 years

Release: 2002, First District Court of Appeal

Reason: conviction overturned (second time)

D.A. response: After second guilty verdict was thrown out on appeal, prosecutor
negotiated a disposition in which Cheung pled guilty to obstructing justice—he had
initially lied to investigating police officers to protect a friend—and he was released
for time served

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error, ineffective assistance of counsel (failure to get a taped confession
by another man translated from Cantonese or introduced as evidence),
prosecutorial misconduct (exculpatory medical records withheld from defense, D.A.
allowed witness to lie on witness stand)

Years wrongfully imprisoned: 7

Compensation/lawsuit: N/A

Other: Cheung's first conviction was overturned by a federal judge on a habeas
writ; he was retried and again found guilty, and his second conviction was
overturned on direct appeal. His counsel says that Cheung's lack of command of the
English language hurt him at every stage of the proceeding—from arrest through
trial.

NAME: Frederick Daye

Race: African American

Jurisdiction: San Diego County

Crime: 1984 vehicle theft, kidnapping, and rape (with an accomplice)

Date convicted: 1984

Sentence: life

Release: 1994, San Diego Superior Court (habeas)

Ruling: DNA exoneration

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error, outdated/faulty scientific evidence, police and prosecutor error
and misconduct (a defense investigator found evidence of another man—the actual
rapist—and that evidence was turned over to prosecutor and police; after
conviction, Daye's codefendant informed the court that Daye was not involved in
the rape)

D.A. response: prosecutor spent four years fighting Daye's efforts to have DNA
testing on biological evidence

Years wrongfully imprisoned: 10

Compensation/lawsuit: lost federal suit, received state compensation ($400,000)

NAME: Antoine Goff

Race: African American

Jurisdiction: San Francisco County

Crime: 1989 murder shotgun murder of Roderick Shannon during gang war

Date convicted: 1990

Sentence: 27 years to life

Release court: U.S. district magistrate (habeas, acting on orders of Ninth Circuit)



Ruling date: September 2003

Ruling: conviction overturned, no new trial

D.A. response: conceded innocence

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
witness perjury, police misconduct, prosecutorial misconduct

Years wrongfully imprisoned: 14

Compensation/lawsuit: state claim has been opposed by attorney general's
office, federal lawsuit against city

Other: homicide detective in case later became chief of police

NAME: Thomas Lee Goldstein

Race: white

Jurisdiction: Long Beach/Los Angeles County

Crime: 1979 shotgun murder of Long Beach jogger

Date convicted: 1980

Sentence: 27 years to life

Release: 2003; Ninth Circuit (habeas/upholding magistrate and U.S. district judge)
Reason: conviction overturned

D.A. response: refused to release, filed new charges and then dropped them
Reasons cited by court and/or attorneys for wrongful conviction/reversal:
mistaken eyewitness, false informant testimony, police misconduct (influencing
eyewitness)

Years wrongfully imprisoned: 24

Compensation/lawsuit: none

Other: the Ninth Circuit ordered federal judge to begin contempt proceedings
against D.A.'s office for failing to release Goldstein; prosecutors accused of
unethical behavior for speaking to defendant without informing his attorney

NAME: Kevin Green

Race: white

Jurisdiction: Orange County

Crime: murder for the death of an unborn fetus, attempted murder, assault with a
deadly weapon in the 1979 rape/beating of his wife and death of their unborn child
(note: not charged with rape)

Date convicted: October 1980

Sentence: 15 to life

Release court: Orange County Superior Court

Ruling date: 1996

Ruling: cleared by DNA testing (actual killer also confessed)

D.A. response: did not oppose

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error (due to brain trauma), police misconduct/error (failed to inform
defense about other attacks in the area by 'Bedroom Basher’ later linked to the
Green attack by DNA and confession), incomplete/outdated scientific evidence
Years wrongfully imprisoned: 16

Compensation/lawsuit: received $620,000 from the state, as well as $10,000
from state under earlier law

Other: his case inspired 2001 law increasing allowable state compensation to $100
a day

NAME: Harold Coleman Hall

Race: African American

Jurisdiction: Los Angeles County

Crime: 1985 murder of Nola Duncan (originally convicted of double murder—



Duncan and her brother David Rainey—but conviction of second murder was
reversed on direct appeal in April 1994)

Date convicted: April 1990

Sentence: life without parole (prosecutor had sought death penalty)

Release court: Ninth Circuit (habeas, overturning magistrate and U.S. district
judge)

Ruling date: 2003

Ruling: conviction overturned, 180 days to retry case, released August 2004

D.A. response: petitioned U.S. Supreme Court, missed deadline, after testing
biological evidence, asked for dismissal

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
coerced confession, police misconduct, false testimony by informant, attorney error,
prosecutorial misconduct

Years wrongfully imprisoned: 19

Compensation/lawsuit: none

Other: conviction on Rainey's murder reversed by Court of Appeal for lack of
evidence; police officer who Hall claims coerced his confession was recently caught
using police computers to spy on celebrities and other civilians for L.A. private
detective Anthony Pellicano (officer was allowed to retired with a full pension)

NAME: Albert Johnson

Race: African American

Jurisdiction: Contra Costa County

Crime: 1991 and 1992 rapes

Date convicted: 1992

Sentence: 39 years

Release court: Contra Costa Superior Court (habeas writ)

Ruling date: exonerated October 2002, released March 2003

Ruling: DNA exoneration in one case

D.A. response: conceded innocence in one case, continues to insist on guilt in the
other

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error, police misconduct (lied about Johnson's background to influence
eyewitness testimony), ineffective assistance of counsel

Years wrongfully imprisoned: 11 (because he has not been cleared of second
rape charge, prosecutors argue all 11 years were not wrongful imprisonment)
Compensation/lawsuit: none

Other: In 2001, white supremacists planted knifelike object in Johnson's cell; he
was convicted of having a weapon and moved to a tougher prison. Charges were
dropped against his cell mate, but no one ever informed Johnson, who continued to
be held on those charges.

NAME: Gloria Killian

Race: white

Jurisdiction: Sacramento County

Crime: 1981 murder of elderly coin collector Edward Davies, shooting of his wife,
Grace (attempted murder), conspiracy, burglary, robbery, grand theft

Date convicted: 1986 (arrested 1983; arrested the first time for same crime
December 1981, but charges dismissed May 1982)

Sentence: 32 years to life

Release court: Ninth Circuit (habeas, overturning magistrate and U.S. district
judge)

Ruling date: March 2002

Ruling: conviction overturned, no deadline on decision to retry

D.A. response: no new charges filed, prosecutor continues to insist she's guilty



Reasons cited by court and/or attorneys for wrongful conviction/reversal:
perjury by codefendant; prosecutorial misconduct (failure to disclose plea deal and
evidence that codefendant lied), ineffective assistance of trial counsel, attorney
misconduct

Compensation/lawsuit: has not sought compensation or filed suit

Years wrongfully imprisoned: 18

Other: after her release, founded the Action Committee for Women in Prison

NAME: Jason Kindle

Race: African American

Jurisdiction: Los Angeles County

Crime: armed robbery at the Office Depot store where he worked as a janitor

Date convicted: October 2000

Sentence: 70 years to life (three strikes)

Release: 2003; Court of Appeal (direct appeal), with supporting work by Innocence
Project

Reason: conviction overturned, new trial ordered

D.A. response: declined to retry case after Innocence Project uncovered more
exculpatory evidence

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
trial error (Judge Lance Ito refused to order a retrial after learning the key evidence
had been mischaracterized at trial), eyewitness error (five coworkers misidentified
Kindle), police misconduct/error (influencing mistaken eyewitness 1.D.s); ineffective
assistance of counsel (failure to introduce expert on witness 1.D.s)
Compensation/lawsuit: lawsuit against Los Angeles County, public defender's
office; state compensation claim denied

Years wrongfully imprisoned: 2

NAME: Ken Marsh

Race: white

Jurisdiction: San Diego County

Crime: 1983 killing of his girlfriend's 2 1/2-year-old son

Date convicted: 1983

Sentence: 15 years to life

Release: 2004; San Diego Superior Court (habeas writ)

Reason: new evidence by experts that the child was not murdered

D.A. response: initially opposed efforts to free March, then chose not to oppose
writ when the D.A.'s own expert concurred with defense experts

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
faulty science (coroner used a doctor who was not a forensic pathologist, who
incorrectly claimed that child's injuries could only have been caused by abuse);
prosecutorial misconduct (testimony from homicide detective who came forward in
Marsh's defense was ignored)

Years wrongfully imprisoned: 21

Compensation/lawsuit: The Innocence Project is preparing a petition to request
the $100/day compensation from the state

Other: the mother of the child Marsh was accused of killing and her family stood by
him throughout his imprisonment; she and Marsh plan to wed on October 30

NAME: Dwayne McKinney

Race: African American

Jurisdiction: Orange County

Crime: first-degree murder in the 1980 killing of a Burger King manager during an
armed robbery



Date convicted: 1982; retried and reconvicted in 1987

Sentence: life without parole (D.A. had sought the death penalty)

Release: 2000; Orange County Superior Court

Reason: conviction vacated

D.A. response: when new evidence was presented, D.A. requested that conviction
be vacated and McKinney be released

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error, police misconduct (lineup was tainted, police lied to witnesses
that McKinney had been caught with proceeds), ineffective assistance of counsel
Years wrongfully imprisoned: 19

Compensation/lawsuit: state claim denied, pending appeal; suit against trial
lawyers arguing ineffective assistance of counsel

Other: the prosecutor in the case—Tony Rackauckas—is now D.A. of Orange
County

NAME: Leonard McSherry

Race: white

Jurisdiction: Long Beach/Los Angeles County

Crime: kidnap/rape of a 6-year-old girl in 1988

Date convicted: 1989

Sentence: 48 years to life

Release: 2001; Los Angeles Superior Court (habeas)

Reason: exonerated by DNA testing of blood and sperm samples

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error (three witnesses identified McSherry after seeing his face on a
wanted poster on suspicion of another crime), incorrect/outdated lab results, police
misconduct/error (police kept McSherry under tight scrutiny and were predisposed
to believe he was the attacker, even though he didn't match descriptions of the
assailant)

Years wrongfully imprisoned: 13

Compensation/lawsuit: $481,000 awarded in 2003

Other: DNA testing identified the real attacker as an inmate serving a life sentence
for a 1997 attack. McSherry was a convicted sex offender with several arrests for
loitering. The day his claims check was approved, he was sitting in a jail cell on
loitering charges and a parole violation. He was eventually convicted on those
charges and sentenced to 18 months in jail.

NAME: Thomas Merrill

Race: white

Jurisdiction: Orange County

Crime: robbery and double murder at a coin shop in 1989

Date convicted: 1991

Sentence: life without parole

Release:1995; acquitted at third trial

Reason: acquitted

D.A. response: retried him twice

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
prosecutorial misconduct (failed to inform Merrill of exculpatory witness evidence),
police error/misconduct

Years wrongfully imprisoned: 5

Compensation/lawsuit: none

Other: none

NAME: Melvin Mikes



Race: information not available

Jurisdiction: Long Beach/Los Angeles County

Crime: first-degree murder in the 1980 beating death of a fix-it shop owner during
a robbery

Date convicted: 1985

Sentence: 25 years to life

Release: 1991; Ninth Circuit (habeas)

Reason: conviction overturned due to insufficient evidence

D.A. response: appealed to U.S. Supreme Court, which declined to hear the case
in 1992

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
ineffective assistance of counsel (failed to present alibi witness)

Years wrongfully imprisoned: 7

Other: because of paperwork delays, Mikes's release was delayed an additional
four months after the D.A.'s unsuccessful appeal to the U.S. Supreme Court

NAME: Jeffrey Modahl

Race: white

Jurisdiction: Kern County

Crime: 1984 molestation of his 9-year-old daughter

Date convicted: 1985

Sentence: 48 years

Release: 1999; Kern County Superior Court (habeas)

Reason: sentenced overturned, new trial ordered

D.A. response: declined to retry

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
false testimony by witnesses, police misconduct (coercive interviewing techniques
resulted in unreliable testimony by child witnesses), prosecutorial misconduct
(evidence withheld)

Years wrongfully imprisoned: 15

Compensation/lawsuit: none

Other: swayed by community hysteria over an alleged child molestation ring,
dubbed the Bakersfield Witch Hunts, Modahl opted to have a bench trial rather than
jury trial on the charges against him

NAME: Oscar Lee Morris

Race: African American

Jurisdiction: Long Beach/Los Angeles County

Crime: first-degree murder of a gay man in a bathhouse in 1978

Date convicted: 1983

Sentence: originally death; changed to life without parole by California Supreme
Court in 1988

Release: 2000; Los Angeles Superior Court (habeas)

Reason: conviction overturned, new trial granted

D.A. response: declined to retry

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
perjury by informant, prosecutorial misconduct (failure to disclose leniency deal)
Years wrongfully imprisoned: 16

Compensation/lawsuit: lost a federal civil rights lawsuit

Other: Although prosecutor Arthur Jean Jr.'s behavior in the case—withholding
evidence that the key witness had been given preferential treatment—drew the
wrath of the California Supreme Court at a time when it upheld virtually every
death sentence, the Court did not grant Morris a new trial. Jean became a Los
Angeles Superior Court judge in 1987. Morris's conviction was finally overturned
after his prime accuser recanted on his deathbed. As judge, Jean later dismissed



the case against Thomas Lee Goldstein in 2004.

NAME: Glen (Buddy) Nickerson Jr.

Race: white

Jurisdiction: Santa Clara County

Crime: 1984 armed robbery, double homicide and attempted murder

Date Convicted: April 1987

Sentence: life without parole

Release court: U.S. district court after evidentiary hearing (habeas/earlier attempt
to release him by same court was rejected by Ninth Circuit)

Ruling date: March 2003

Ruling: conviction overturned, 30 days to decide to retry; not found factually
innocent

D.A. response: declined to file new charges, continues to insist Nickerson is guilty
Reasons cited by court and/or attorneys for wrongful conviction/reversal:
mistaken eyewitnesses, police misconduct, attorney error

Years wrongfully imprisoned: 19

Compensation/lawsuit: has not filed suit or sought compensation

Other: D.A. introduced informant at federal habeas hearing who claimed Nickerson
had confessed; judge found snitch to be lacking in credibility. The same informant
also helped to convict Santa Clara County murder defendant Ray Garcia, who
insists he is innocent. Sheriff's deputies in the case went on to oversee and train
investigators in the office.

NAME: Benny Powell

Race: African American

Jurisdiction: Los Angeles County

Crime: robbery and first-degree murder in the 1973 shooting of an off-duty
sheriff's deputy

Date convicted: 1975 (with Clarence Chance)

Sentence: life without parole

Release: 1992; Los Angles County Superior Court (habeas)

Reason: conviction overturned

D.A. response: Los Angeles deputy D.A. Peter Bozanich mounted his own
investigation, went along with the habeas petition, and agreed not to retry
Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error, perjured eyewitness testimony, false informant testimony, police
misconduct (encouraging perjured testimony, suppressing evidence, possibly
framing defendants)

Years wrongfully imprisoned: 17

Compensation/lawsuit: none

Other: When freeing Chance and Powell in the final proceeding, Los Angeles
Superior Court judge Florence-Marie Cooper offered something rare—a judicial
apology for their time spent behind bars. 'Nothing can be done to return to you the
years irretrievably lost," Cooper said.

NAME: Elmer (Geronimo) Pratt

Race: African American

Jurisdiction: Los Angeles County

Crime: 1968 murder and kidnapping of a woman on a Santa Monica tennis court
Date convicted: 1972

Sentence: 25 years to life

Release: 1999, Orange County Superior Court (upheld by Court of Appeal)



Reason: conviction overturned

D.A. response: after 30-year fight, declined to retry murder case

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
police misconduct, prosecutorial misconduct, eyewitness error, false informant
testimony

Years wrongfully imprisoned: 27

Compensation/lawsuit: none

Other: Pratt's conviction became a major cause celebre because of his membership
in the African American Panthers

NAME: David Quindt

Race: white

Jurisdiction: Sacramento County

Crime: fatal shooting during attempted theft of marijuana during a home invasion
Date convicted: 1999

Sentence: life without parole

Release: 2000, Sacramento Superior Court

Reason: verdict set aside after a tipster revealed the identities of the true killers
D.A. response: worked to free him

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error (Quindt strongly resembled actual killers)

Years wrongfully imprisoned: 2

Compensation/lawsuit: received $17,200 in state compensation

Other: Sacramento Bee reporter was writing a book about the D.A's office when
this case occurred; codefendant was also convicted, then freed; three men were
later convicted of the crime

NAME: Adam Riojas

Race: Latino

Jurisdiction: Los Angeles County

Crime: 1989 second-degree murder of a man in a drug-related incident

Date convicted: 1991

Sentence: 15 years to life

Release: 2004, on second unanimous recommendation of parole board (Davis
vetoed first; Schwarzenegger did not oppose the second)

D.A. response: told the parole board that he was "seriously concerned that this
inmate may have been wrongfully convicted"

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
eyewitness error, police error (translation problems)

Years wrongfully imprisoned: 13

Compensation/lawsuit: N/A

Other: Riojas's father, Adam Sr., told numerous people shortly before his death
that he was the killer, not his son

NAME: Ronald Reno

Race: white

Jurisdiction: Fresno County

Crime: 1996 felony possession of a handgun (three other three-strikes charges
dropped)

Date convicted: 1997 (guilty plea)

Sentence: 25 years to life (three strikes)

Release: 2002, by agreement with D.A.'s office

Reason: newly discovered exonerating evidence

D.A. response: agreed to release in return for plea and time served



Reasons cited by court and/or attorneys for wrongful conviction/reversal:
ineffective assistance of counsel, newly discovered evidence (a fellow inmate
admitted to owning and hiding the gun used in the offense)
Compensation/lawsuit: N/A

Years wrongfully imprisoned: 6

NAME: John Stoll

Race: white

Jurisdiction: Kern County

Crime: 1984 sex abuse of six children, including his son—17 counts of child
molestation

Date convicted: 1985

Sentence: 40 years

Release court: Kern County Superior Court (habeas)

Ruling date: April 30, 2004

Ruling: sentenced overturned, no new trial

D.A. response: opposed habeas petition

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
false testimony by witnesses; police misconduct (interviewing techniques resulted
in unreliable testimony by child witnesses), prosecutorial misconduct, attorney error
Years wrongfully imprisoned: 20

Compensation/lawsuit: claim has been filed for state compensation

Other: none

NAME: John Tennison

Race: African American

Jurisdiction: San Francisco County

Crime: 1989 murder shotgun murder of Roderick Shannon during gang war

Date convicted: October 1990

Sentence: 25 years to life

Release court: U.S. district magistrate (habeas, acting on orders of Ninth Circuit)
Ruling date: August 23, 2003

Ruling: conviction overturned, no new trial

D.A. response: conceded innocence

Reasons cited by court and/or attorneys for wrongful conviction/reversal:
witness perjury, police misconduct, prosecutorial misconduct, attorney error
Years wrongfully imprisoned: 14

Compensation/lawsuit: state claim pending, federal civil rights action lawsuit
against police investigators, prosecutor, and city

Other: attorney general's office is opposing claim for compensation; homicide
detective in case later became chief of police

NAME: Quedellis Ricardo ('Rick") Walker

Race: African American

Jurisdiction: Santa Clara County

Crime: 1991 murder of ex-girlfriend Lisa Hopewell

Date convicted: April 1992

Sentence: 25 years to life

Release court: Santa Clara County Superior Court (earlier habeas appeals rejected
by Ninth Circuit)

Ruling date: exonerated June 2003

Ruling: conviction vacated

D.A. response: concurred that Walker is factually and actually innocent and



pressed state to compensate him $100 a day for time he spent imprisoned
Reasons cited by court and/or attorneys for wrongful conviction/reversal:
witness perjury, police misconduct, prosecutor misconduct, attorney error, trial
error (no mistrial after codefendant was allowed to plead guilty & testify against
Walker)

Years wrongfully imprisoned: 13

Compensation/lawsuit: state claim (received $421,000 from the state), lawsuit
against county

Other: state senator sponsored bill to expedite payment from state government
claims fund; DNA on cigarette butt at the scene was linked to another suspect, who
eventually pleaded guilty to the slaying; codefendant who falsely implicated Walker
later wrote him a letter of apology



Innocence Lost - Exclusive Poll

San Francisco Magazine/David Binder
Research Poll of California Voters

Sample Size =676, Margin of Error £3.8%
Interview Dates: September 18-24, 2004 (all results in percentages)
For crosstabs, click here to email us

a. I'd like to ask you some questions about how California's criminal justice system
prosecutes people for violent crimes.

First, do you feel that California's criminal justice system is too soft on crime and
should be made tougher OR do you feel that California's criminal justice system is
too tough and that the rights of the accused are sometimes violated OR is the
criminal justice system about right?

TOO SOFT ON CRIME 36
TOO TOUGH ON CRIME 16
ABOUT RIGHT 34
DON'T KNOW 14

b. As you may know, people who face the death penalty have access to court-
appointed lawyers and multiple appeals before having to face execution. Compared
to someone facing the death penalty, do you think someone facing life in prison
should have MORE of these rights, FEWER of these rights, or should their rights be
ABOUT THE SAME?

MORE 8
ABOUT THE SAME 61
FEWER 22
DON'T KNOW 9

c. Thinking about the problem of innocent people being convicted for something
they didn't do...Do you think that when DNA testing becomes routine this problem
will be mostly corrected OR do you think this problem will not be corrected?

WILL BE MOSTLY CORRECTED 76
WILL NOT BE CORRECTED 14
DON'T KNOW 10

d. Compared to other states, do you think California places a higher proportion of
innocent people in prison, OR a lower proportion, OR is the proportion of innocent
people placed in prison about the same in California as in other states?

HIGHER PROPORTION 13
LOWER PROPORTION 14
ABOUT THE SAME AS OTHER 40
STATES

DON'T KNOW 33


http://www.sanfranmag.com/about_us/contact/4/

e. If you knew that an innocent person was sentenced to life in prison in California,
would you support more safeguards to help prevent it from happening again, OR do
you think we have enough safeguards as it is?

MORE SAFEGUARDS 61
ENOUGH SAFEGUARDS 28
DON'T KNOW 11

f. If you knew that California executed an innocent person, would you support more
safeguards to help prevent it from happening again, OR do you think we have
enough safeguards as it is?

MORE SAFEGUARDS 66
ENOUGH SAFEGUARDS 26
DON'T KNOW 8

g. When a police officer or prosecutor lies or hides information in order to get a
conviction in a felony case, should that police officer or prosecutor be FIRED, be
TEMPORARILY SUSPENDED BUT NOT FIRED or should NO ACTION be taken at all?

FIRED 78
TEMPORARILY SUSPENDED 17
NO ACTION 1
DON'T KNOW

h. With whom do you agree more...prosecutors who say the wrong person is
convicted less than 1 percent of the time OR independent criminal justice
organizations who say the wrong person is convicted up to 5 percent of the time?

WRONG CONVICTIONS LESS THAN 26

1%
WRONG CONVICTIONS UP TO 5% 42
DON'T KNOW 32

Now, I'm going to read you the titles of some participants in California's criminal
justice system. For each | read, please tell me if you think they are very
trustworthy, somewhat trustworthy, not very trustworthy or not trustworthy at all.

Very Somewhat Not Not at Don't

Very all Know

i. State judges 29 44 8 4 15

j- Appeals court 29 39 8 5 19
judges

k. Police 28 50 8 8 6

. County 21 51 9 7 12
prosecutors

m. Public defenders 21 47 13 8 11

n. Defense attorneys 14 46 18 11 11

0. Juries 35 45 8 4 8



Innocence Lost - Contact Info

Contact information for groups working to help innocent prisoners and reform
California's criminal justice system.

1. Innocence Projects
California

The Northern California Innocence Project at Santa Clara University

Kathleen Ridolfi, Executive Director

Linda Starr, Legal Director

900 Lafayette Street #604,

Santa Clara, CA 95050

(408) 554-1945

"The NCIP, a part of the National Innocence Network, works within an educational
framework to exonerate indigent California prisoners who have been wrongly
convicted."

Northern California Innocence Project

Golden Gate University School of Law Satellite Branch
Director Susan Rutberg

536 Mission Street,

San Francisco, CA 94105-2968

(415) 442-6665

The California Innocence Project

At California Western School of Law

Justin Brooks, Director

California Western School of Law

225 Cedar Street, San Diego, CA 92101

(619) 525-1485

"The California Innocence Project (CIP) is a law school program that operates out of
the Institute for Criminal Defense Advocacy of California Western School of Law.
Students work alongside practicing criminal defense lawyers to seek the release of
wrongfully convicted inmates in the state of California who maintain their factual
innocence."

"The California Innocence Project provides pro bono legal assistance to inmates in
cases where DNA testing of evidence or discovery of new evidence can yield
conclusive proof of innocence."

Life After Exoneration Program

PO Box 10208 ,

Berkeley, CA 94709

(510) 292-6010

"The Life After Exoneration Program provides services to exonerees in the following
program areas: Social Services, Mentoring, Exoneree Networking and State and
Federal Policy Development™

National

The Innocence Project

100 Fifth Avenue, 3rd Floor,

New York, NY 10011

(212) 364-5340 X 4

"The Innocence Project at the Benjamin N. Cardozo School of Law at Yeshiva
University, founded by Barry C. Scheck and Peter J. Neufeld in 1992, is a non-profit
legal clinic and criminal justice resource center. We work to exonerate the



http://www.scu.edu/law/socialjustice/ncip_home.html
http://www.ggu.edu/school_of_law/academic_law_programs/practical_legal_training/clinical_programs/innocence_project
http://www.cwsl.edu/main/default.asp?nav=icda.asp&body=icda/innocence_project.asp
http://www.exonerated.org/
http://www.innocenceproject.org/

wrongfully convicted through post-conviction DNA testing; and develop and
implement reforms to prevent wrongful convictions."

Northwestern University School of Law's Center for Wrongful Convictions

Center for Wrongful Conviction

Northwestern School of Law

357 E. Chicago Avenue,

Chicago, IL 60611

"Dedicated to identifying and rectifying wrongful convictions and other serious
miscarriages of justice, the Center has three components: representation, research,
and community services."

2. Criminal Justice System Reform Groups

The National Center for Reason and Justice

POB 230414 ,

Boston MA 02123-0414

"Acts as a fiscal sponsor of community groups striving to free the innocent. Its
Board has approved sponsorship of several of the wrongfully convicted, and will be
sponsoring more in the future. The National Center for Reason and Justice is a
501(c)(3) organization and contributions to it are tax-exempt."

The Justice Project's Campaign for Criminal Justice Reform

1725 Eye Street NW, Fourth Floor,

Washington, DC 20006-2412

(202) 638-5855

"A political action website to gain support and pass wrongful conviction legislation."

Death Penalty Focus

870 Market Street, Suite 859,

San Francisco, CA 94102

(415) 243-0143

"Death Penalty Focus maintains a list of recent death penalty exonerations in
California and serves as an information satellite for news updates and take-action
steps towards reform on the country's death penalty practices."

Center for Public Integrity

910 17th Street, NW, 7th Floor,

Washington, DC 20006

(202) 466-1300

See their website's section on Harmful Error at http://www.publicintegrity.org/pm/
"The Center for Public Integrity is a nonprofit, nonpartisan, tax-exempt organization
that conducts investigative research and reporting on public policy issues in the
United States and around the world."

3. Grantmaking Foundations

Open Society Foundation and the Soros Foundations Network

400 West 59th Street,

New York, NY 10019

(212) 548-0600

"The Open Society Institute (OSI) is a private operating and grantmaking
foundation based in New York City that aims to promote open societies by shaping
government policy and supporting education, media, public health, and human and
women's rights, as well as social, legal, and economic reform."

JEHT: Criminal Justice Program
120 Wooster Street, Second Floor,



http://www.law.northwestern.edu/wrongfulconvictions
http://sanfran.com/home/this_issue/page3/www.ncrj.org
http://justice.policy.net/cjreform/
http://www.deathpenalty.org/
http://www.publicintegrity.org/
http://www.publicintegrity.org/pm/
http://www.soros.org/
http://www.jehtfoundation.org/criminaljustice/facts.html

New York, NY 10012
(212) 965-0400
"Grantmaking foundation that aims "to strengthen the voice for systemic criminal

justice reform in the U.S."



